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QUESTION PRESENTED 


In a mental health case in which the patient, who presently 
has an annuity payable at the rate of $75.00 per month, was committed 
to Saint Elizabeths Hospital at the expense of the District of Columbia 
until further order of the Court, and in which the District has ex- 
pended approximately $20,000.00 for his maintenance and treatment 
and continues to expend $6.10 per day for such purposes, did the lower 
court err in directing the committee to expend $67.00 of said income 
per month for the care, support, and education of patient's eighteen- 
year-old daughter at Georgetown University and $3.00 per month for 
the personal use of the patient, and only $5.00 per month on account 


of the maintenance and careof the patient at Saint Elizabeths Hospital ? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


“/ 


No. 13, 804 


DISTRICT OF COLUMBIA, A Municipal Corporation, 
Appellant, 
Vv. 


LENNETTA M, HEWES, Committee of the Estate of 
; LEE JOHN KISTLER, Incompetent, a 


Appellee. 


_ JURISDICTIONAL STATEMENT : 
This is an appeal from an order of the United States District 

Court for the District of Columbia in the above-entitled cause, 
which denied the petition of the District of Columbia, a municipal 
corporation, to require the committee of an aiComecent person to 
make appropriate payments to the District of Columbia for the 
patient's maintenance and treatment at Saint Elizabeths Hospital. 

> The order denying the relief sought was entered December 26, 

a 1956. Thereafter, the District of Columbia filed a motion to vacate 


the court's order. of December 26, 1956, and this motion was 


al denied on February.5, 1957. 
“4 ‘This appeal was filed on March 6, 1957. The United States 
4 District Court for the District of Columbia had jurisdiction under 


Aon 


Section 21-301, D.C.. Code, 1951 Edition. This Court has 
jurisdiction under the Act of June 25, 1948, 62 Stat. 929, ch. 646, 
as amended, U.S.C.A., Cum. Supp. 1955, Title 28, Section 129. 


STATEMENT OF THE CASE 

Lee John Kistler, hereinafter referred to as the patient, was 
adjudicated of unsound mind and committed to Saint Elizabeths 
Hospital on September 18, 1940 (J. A. 1). The order of adjudication 
and commitment provided, inter alia, (1) that the expense of the 
maintenance and treatment of the patient at Saint Elizabeths Hospital 
be borne and paid by the District of Columbia until further order 
of the court, and that (2) the committee of his estate, when 
appointed and qualified, be directed to report to the Court the 
ability thereof to pay or contribute to the expense of the maintenance 
and treatment of said patient in Saint Elizabeths Hospital (J. A. 1). 

On October 5, 1940, the court below appointed the patient's 
wife, Lennetta M. Kistler, as committee of the patient's estate 
(J.A. 2). The order of October 5, 1940 further provided that the 
committee, Lennetta M. Kistler, be allowed and permitted to use 
all of the monthly income of patient's estate for the support and 
care of herbelf and her children (J.A. 2). Subsequently, on 
January 27, 1944, the said Lennetta M. Kistler, former wife and 


committee of patient, married Edwin T. Hewes (J.A. 3). On 
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April 18, 1945, she petitioned the court to change her name on 
record to Lennetta M. Hewes (J.A. 3). Accordingly, the court, 
on April 18, 1945, entered an order changing the committee's 
name on the record from '""Lennetta M. Kistler" to ''Lennetta M. 
Hewes" (J. A. 4). 

On May 14, 1947, the lower court entered an order 
authorizing the committee to pay the clerk of Saint Elizabeths Hospital 
the sum of $3.00 per month to be placed in a fund for the use and 
benefit of the patient. | 

Thereafter, in lieu of an annual account, the permite 
filed annually an affidavit in the mental health neneeedine showing 
the moneys received and expended by her. The most recent 
affidavit in lieu of account was filed on October 10, 1955 (J.A. 4). 
That affidavit showed that the only asset of the patients estate 
consisted of a Civil Service disability retirement benefit in the 
amount of $67.00 per month. The committee further stated in her 
affidavit that of the said $67.00 received each month, $64.00 was 
expended for the "care, support and education” of the fifteen year 
old child of the patient and committee, and $3, 00 per month was 
disbursed to the Superintendent of Saint Elizabeths Hospital , for the 


"creature comforts" of the patient. 


On February 15, 1956, the Auditor made his report on the 
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committee's affidavit filed on October 10, 1955 (J. A. 4) and, after 


noting the committee’s receipts and expenditures, it was said: 


"2. The Auditor notes that the Committee's 
authority for said expenditures is contained in 
order of May 14, 1948, passed when the Patient's 
income amounted to $42.78 per month. In 
view of the increase in the amount of the Patient's 
income, the Auditor again recommends that the 
matter of the amounts to be expended for care 
of the Patient's daughter and for the personal 
use of the Patient be presented by the Committee 
to the Court for further determination." (J.A. 5) 


Pursuant to the recommendations of the Auditor, the District 
of Columbia, on October 16, 1956, petitioned the court for a 


modification of the order entered October 5, 1940 (J. A. 6). 


That petition recited, inter alia, the pertinent facts set 


forth above, and also that the total cost to the District of Columbia 
for the maintenance and treatment of the patient from date of 
commitment to Saint Elizabeths Hospital through July 31, 1956, was 
$20,937.19. It indicated further that the District of Columbia 

was incurring additional costs at the rate of $5.70 a day. The 
petition then prayed that the court modify or cancel paragraphs 2 and 
3 of the order of the court entered October 5, 1940 (J.A. 1), 

and direct the committee to make appropriate payments to the 
District of Columbia for the patient's maintenance and treatment 

at Saint Elizabeths Hospital. 
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The committee opposed appellant's petition on the ground 
that the daughter (born January 6, 1939) of the patient and committee 
required all ($75. 00) of the patient's income for her rae 
maintenance, and education, less $3.00 per month which the 
committee disbursed each month to the Superintendent of Saint 
Elizabeths Hospital for the personal use of the patient (J.A. 8, 9). 
The committee represented to the court that the patient's daughter 
was enrolled in a four (4) year college course at Georgetown 
University; that she had no other means of maintaining herself 
except by "donations" from her mother, and that the daughter's 


educational expenses were as follows: 


"FIRST SEMESTER SECOND SEMESTER 
Tuition $250. 00 $250. 00 
Registration 5. 00 
Matriculation 10. 00 
Chemistry fee 10. 00 10. 00 
Zoology fee 10. 00 
Student Activity 12. 50 12..50 
Health fee 10. 00 10. 00 
Publications 10. 00 
Room ; 135. 00 135. 00 
Board and Laundry 260.00 260. 00 
University fee 15. 00 
Use of bedspread 

and draperies 7,50 
Books 91. 00 

. 00 $687.50" (J.A. 10) 


After consideration of appellant's petition (J. A.6) and the opposition 


46 — 


thereto, the court below, on December 26, 1956, ordered that 

from the patient's Civil Service disability retirement income of 
$75.00, the committee pay to the Superintendent of Saint Elizabeths 
the sum of $3.00 per month for the personal use of the patient, 

that the committee pay the District of Columbia the sum of $5. 00 

a month toward the costs incurred for the patient's maintenance and 
treatment and that the balance of $67.00 be expended for the care, 
support and education of the daughter of the patient and the committee 
(J.A. 10). Thereafter, the District of Columbia filed a Motion to 
Vacate Court's Order of December 26, 1956 (J.A. 11), which the 


_ lower court denied (J. A. 12). 


STATUTES INVOLVED 
The Act of February 23, 1905, 33 Stat. 740, ch. 738 (Section 


21-307, D.C. Code, 1951), provides in pertinent part that: 


"* * *In case any such person adjudged to 
be of unsound mind has property, real or personal, 
the equity court of said District shall have full 
power in the same cause to appoint a committee 
or trustee of the person and estate of such person, 
according to the provisions of said code, and such 
committee or trustee shall reimburse, out of 
funds of the lunatic, the District of Columbia for 
all court costs expended or incurred by it and for 
all moneys by it expended or costs incurred in 
caring for and treating such insane person up to 
the time of such appointment." 
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Section 9 of the Act of August 9, 1939, 53 Stat. 1298, ch. 
620 (Section 21-318, D.C. Code, 1951), provides in pertinent 


part that: 


"The father, mother, husband, wife and 
adult children of an insane person, if of sufficient 
ability, and the committee or guardian of his 
or her person and estate, if his or her estate is sufficient 
for the purpose, shall pay the cost to the District 
of Columbia of his or her maintenance, including 
treatment in Saint Elizabeths Hospital or in any 
other hospital to which the insane person may be 
committed. It shall be the further duty of said 
Commission, to examine under oath, the * * * 
committee, if any, of any alleged insane person 
* * * and to ascertain the ability of such * * * 
committee, if any, to maintain or contribute toward 
the maintenance of such alleged insane person: 
Provided, That in no case shall said * * * committee 


be required to pay more than the actual cost to the 
District of Columbia of maintenance of such alleged 
insane person. 


"If any person hereinabove made liable 
for the maintenance of an insane person shall fail 
so to provide or pay for such maintenance, the 
court shall issue to such person a citation to show 
cause why he should not be adjudged to pay a portion 
or all of the expenses of maintenance of such patient. 
The citation shall be served at least ten days before 
the hearing thereon. If, upon such hearing, it shall 
appear to the court that the insane person has not 
sufficient estate out of which his maintenance may 
properly be fully met and that he has relatives of 
the degrees hereinabove mentioned who are parties 
to the proceedings, and who are able to contribute 
thereto, the court may make an order requiring payment 
by such relatives of such sum or sums as it may 
find they are reasonably able to pay and as may be 
necessary to provide for the maintenance of such 
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insane person. . Said order shall require the 
payment of such sums to the Board of Public 
Welfare annually, semiannually, or quarterly 

as the court may direct. It shall be the duty 

of the Board to collect the said sums due under 
this section, and to turn the same into the 
Treasury of the United States to the credit of 

the District of Columbia. Any such order may be 
enforced against any property of the insane person 
or of the person liable or undertaking to 

maintain him in the same way as if it were an 
order for temporary alimony in a divorce case." 


Section 2 of the Act of. February 28, 1861, 12 Stat. at L. 
177, Revised Statutes, ch. 4, Section 4849, as amended by the Act 
of July 1, 1916, 39 Stat. 309, ch. 209, Sec. 1 (Section 21-319, 
D.C. Code, 1951), provides as follows: 


"Whenever it appears in the case of any 
insane person whose insanity commenced while he 
was a resident of the District of Columbia that he is 
able to defray a portion but not the whole of the 
expenses of his support and treatment in Saint 
Elizabeths Hospital, the board of visitors of the 
hospital is authorized to inquire into the facts 
of the case; and if it appears tothe board, upon 
such inquiry, that such insane person has property 
and no family, or has more property than is 
required for the support of his family, then, asa 
condition upon which such insane person, admitted 
or to be admitted upon the order of the Secretary 
of the Interior, shall receive or continue to 
receive the benefits of the hospital, there shall be 
paid to the superintendent from the income, 
property, or estate of such insane person such 
portion of his expenses in the hospital as a 
majority of the board shall determine to be just 
and reasonable, under all the circumstances, " 
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ARGUMENT 
I, 


The District of Columbia has a statutory right 
to reimbursement of money expended for the 
maintenance and treatment of the patient at 
Saint Elizabeths Hospital. 


The right of the District of Columbia to Po nmbersement of 
all moneys expended by it for the care and treatment of an insane 
person has been conferred by statute in language so clear as to 
permit no doubt as to the intention of the Congress. Thus, by the 
Act of February 23, 1905, 33 Stat. 740, ch. 738 (Section 21-307, 


D.C. Code, 1951), it was provided: 


"* * *In case any such person adjudged to be 
of unsound mind has property, real or personal, 
the equity court of said District shall have full | 
power in the same cause to appoint a committee 
or trustee of the person and estate of such person, 
according to the provisions of said code, and such 
committee or trustee shall reimburse, out of the 
funds of the lunatic, the District of Columbia for 
all court costs expended or incurred by it and for 
all moneys by it expended or costs incurred in — 
caring for and treating such insane person up to 
the time of such appointment." (Emphasis added) 


Thereafter, by Act approved August 9, 1939, 53 Stat. 1298, 
ch. 620 (Section 21-318, D.C.. Code, 1951), the Congress provided: 


"The father, mother, husband, wife, and 
adult children of an insane person, if of sufficient 
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ability, and the committee or guardian of his 

or her person and estate, if his or her estate 

is sufficient for the purpose, shall pay the cost 
to the District of Columbia of his or her 
maintenance, including treatment in Saint 
Elizabeths Hospital or in any other hospital to 
which the insane person may be committed, It 
shall be the further duty of said Commission, to 
examine under oath, the father, mother, husband, 
wife, adult children, and committee, if any, 

of any alleged insane person whenever such 
relatives live within the District of Columbia, 
and to ascertain the ability of such relatives or 
committee, if any, to maintain or contribute 
toward the maintenance of such alleged insane 
person: Provided, That in no case shall said 
relatives or committee be required to pay more 
than the actual cost to the District of Columbia 
of maintenance of such alleged insane person, " 


Il. 
The primary liability for the cost of the patient's 
care and treatment at-Saint Elizabeths Hospital 
is imposed by statute upon the patient's estate. 
Section 21-307, D.C. Code, 1951, supra, imposes upon 
the estate of an insane person liability for the cost of his or her 


care and treatment. This is clear from a reading of that section 


which, after providing for the appointment of a trustee or committee 


for such insane person, specifically directs that: 


"* * *such committee or trustee shall reimburse, 
out of the funds of the lunatic, the District of 
Columbia for all court costs expended or 
incurred by it and for all moneys by it expended 
or costs incurred in caring for and treating 





-l1]- 


| such insane person up to the time of such 
appointment. (Emphasis Supplied) 

Moreover, by Section 21-318, D.C. Code, 1951, _supra, 
which is Section 9 of the Act of August 9, 1939, 53 Stat. 1298, ch. 
; 620, the Congress again specifically imposed primary liability 
for the cost of a patient's hospitalization upon the ineane person's 
estate. The statute requires the committee of an insane person to 
pay the costs to the District of Columbia for such insane person's 
maintenance and treatment in Saint Elizabeths Hospital, or in any 
other hospital to which the insane person may be committed if the 
estate of such insane person is "Sufficient for the purpose". The 
section goes on to Soa that if ''* * *it shall appear to the court 
that the insane person has not sufficient estate out of which his 
maintenance may properly be fully met * * *", the court may then 


make an order requiring payment by certain legally responsible 





relatives. Therefore, it is clear that the applicable statutes impose 
not only an absolute but the primary liability for the peat of an 
insane person's hospitalization upon the insane person's estate. 

The foregoing statutes have been construed by this Court in 
several cases and the District's right to oT eee for costs 
expended for a patient's hospitalization from the patient's estate is 


ae now well established, See, in this connection, Baker ve District of 
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Columbia (1912), 39 App. D.C. 42; Depue v. District of Columbia 
(1916), 45 App. D.C. 54, Ann. Cas. 1917E, 414; Fitzhugh v. 
District of Columbia (1940), 71 App. D.C. 290, 109 F. 2d 837; and 


Hart, et al.v.. Commissioners of the District of Columbia (1946), 


81 U.S. App. D.C. 154, 155 F. 2d 877. 

Baker v. District of Columbia (1912), 39 App. D.C. 42, 
supra, is generally considered to be a landmark on the subject in 
this jurisdiction. In that case, the District of Columbia demanded 
reimbursement from the committee for hospital expenses incurred 
from the date of the patient's commitment to time of the death of 
his brother, when the patient became entitled to a sizable estate 
(1910). The patient's committee offered to pay the expenses 
incurred subsequent to the date the patient came into possession 
of his brother's estate, but refused to reimburse the District for 
any money expended prior thereto. The trial court directed the 
committee to reimburse the District of Columbia for money paid 
for the patient's care and treatment from the date of his commitment 
in 1893. 

This Court pointed out that at common law, the state, 
having established a charitable hospital for the insane,had no right 
to recover against those who received the benefits of such a public 


charity in the absence of a special contract, or unless reimbursement 
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was expressly provided by statute. ThisCourt then considered the 
intent of Congress in the passage of the Act of February 23, 1905 


(Section 21-307, D. C. Code, 1951), BUDE saying: 


"* * *The Government Hospital for the Insane came = 
into being as a public charitable institution. : 
No distinction was originally made between the . 
status of the different classes of persons subject 
to admission thereto. If an indigent insane ! 
person was unable to support himself and sad or 
himself, if he had no family, he was as a 
: matter of right entitled to the benefits of the —— 
hospital; and down to the enactment of the 
statute of February 28, 1861, which became sec. 
of the Revised Statutes, U.S. Comp. Stat. . 
1901, p.. 3358, to which we have previously ve 
adverted, there was nota line inthe statule 
Fndicating any intent on the part of Congress to | 
create any liability on the part of such indigent 
_ person on account of his care in such hospital. | 
Under sec. 4849, which was evidently enacted to 
. create a liability where none before existed, an 
insane person able in part to contribute to his | 
support is made liable therefor to the extent only 
of his ability to pay. Beyond that ability no ; 
obligation is created, and, we are convinced, none 
existed. Such was the law upon the passage of said 
act of 1905. 
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"* * *We think Congress thereby intended 
to declare a change in the relation of the indigent 
insane, whereby maintenance thereafter received 
by them should be received upon the condition | 
that they pay therefor when able; in other words, 
the passage of that act marked a further change in 
the policy of the law towards the indigent insane. 
Maintenance thereafter furnished was to be furnished 
not as an unconditional charity, but upon the 
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expectation of future reimbursement, if the 
circumstances of the beneficiary should permit. 
The provision that the committee or trustee of 
such insane person shall reimburse the District 
for care and expenses up to the time of the 
appointment of such committee or trustee was, 

we think, intended to relate back to the date of the 
passage of the act, and nofurther. Upon that date, 
as above pointed out, the status of the insane 
person changed, and, by implication of law, he 
thereafter became liable for the support 
furnished him."' (Emphasis supplied) 


Four years later, in Depue v. District of Columbia (1916), 
45 App. D.C. 54, Ann. Cas. 1917E, 414, this Court again considered 
the Act of February 23, 1905, 33 Stat. 740, ch. 738 (Section 
21-307, D.C. Code, 1951), supra. In that case, the District of 


Columbia sought to recover from the committee of an incompetent 


person the amount expended by it for such person's hospitalization. 


The committee admitted liability for the expenses incurred by 


the District prior to his appointment and qualification, but denied 
_ any liability for expenses thereafter incurred, 
After citing the Baker case and quoting the language set 
forth above, this Court said: 


"From the language here used, the act is 
interpreted as meaning that maintenance furnished 
indigent insane persons after its passage is 
received by them ‘upon the condition that they 
pay therefor when able.’ A new policy is also 
declared by the act, 'whereby maintenance 
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thereafter furnished was to be furnished, not 

as an unconditional charity, but upon the 
expectation of future reimbursement,' should 

the insane person become possessed of sufficient 
estate. The concluding words of the section of 
the act quoted, which appear to limit recovery 
‘up to the time’ of [62] the appointment of the 
committee or trustee, as suggested in the Baker 
Case, relates to the right of recovery prior to. 

the appointment and back to the date of | 
commitment, provided the commitment does not 
antedate the ‘act. After the appointment of the | 
committee or trustee, the statutes, construed | 
together, confer such general power in the 

court over the persons and estate of the insane, to 
subject their property to their support (D.C. Code, 
sec. 115d), and to supervise the conduct of the 
committee or trustee upon whom the duty of — 
providing for the support of the ward primarily 
rests, that its jurisdiction to decree the District 
reimbursement out of the estate of an insane _ 
person cannot be successfully challenged. This 
court, referring to the power of chancery over the 
estates of persons non compos mentis, as expressed 
in section 115b of the District Code, said: 'As 
has been repeatedly said in such cases, the — 
court acts as parens patriae, armed with the | 
power of the State, and committees and trustees 
are only its instrumentalities to carry its orders 
into effect.’ Mackey v. Peters, 22 App. Cas. : 

(D. C.) 341, 346." ! 


To the same effect was Fitzhugh v. District of Columbia 
(1940), 71 App. D.C. 290, 109 F. 2d 837. There, the District of 
Columbia filed a claim in the probate branch of the United States 


District Court for the District of Columbia against the estate of a 


deceased patient for money expended by the District for the decedent's 
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board and care at Saint Elizabeths Hospital. The District's claim 
was rejected by the decedent's administrator, but thereafter 
judgment was entered in favor of the District of Columbia for the 
amount claimed. 

The administrator appealed on three grounds, namely, 
that (1) the lunatic's estate, after death, was not charged with any 
duty, through the personal representative, of reimbursing the 
District of Columbia; (2) the husband of the deceased patient was 
responsible for her necessaries, if any liability therefor existed; 
and (3) the District's claim for reimbursement was barred by the 


Statute of Limitations. 


This Court, in holding that the Baker and Depue cases 


were dispositive of the administrator's primary contentions, said: 


"In the Baker case we had occasion to 
determine the right of the District Government to 
recover from the committee out of the lunatic's 
estate for the cost of maintenance. We then 
pointed out that originally the hospital was a wholly 
charitable institution; that in 1861 Congress 
changed the law to provide that an insane person 
was made liable for his support to the extent of 
his ability to pay; and that by the Act of 1905 
Congress again changed the law to provide that 
maintenance thereafter furnished to indigent or 
dangerous insane persons was to be furnished not 
as an absolute charity, but upon the condition and 
expectation of reimbursement if the financial 
condition of the beneficiary should change. The 
provision that the committee or trustee of such 
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insane person shall reimburse the District for 
care and expenses up to the time of the 
appointment of such committee or trustee was, 
we said, intended to relate back to the date of 
the passage of the Act. Upon that date the status 
of the insane person changed, and he thereafter | 
became liable for the support furnished him, 
subject only to his ability to pay. 


* * * 


"We repeated these views in the later Depue 

case, and held that the Act imposed the duty on the 

committee or trustee to pay maintenance charges 

up to the date of appointment, and that the expense 

thereafter became a liability of the lunatic's | 

estate, to be enforced under the general statutes 

for the administration of lunatic's property. * * *" 

The most recent case in this Court involving the District of 
Columbia's right to reimbursement from a patient's estate for 
hospitalization expenses is Hart, et al v. Commissioners of the 
District of Columbia (1946), 81 U.S. App. D.C. 154, 155 F. 24877. 
In that case the patient had been committed to Saint Elizabeths Hospital 
in 1910. At the time of his commitment he had a wife and three minor 
children. Thereafter the Court appointed the wife committee of 
the patient's estate and directed that she be allowed from the estate 
$75. 00 a month for her support and that of her three children. The 
patient's estate consisted of a house and certain stock, 


In 1945, the Commissioners of the District of Columbia 


petitioned for payment, out of the estate, of the past due indebtedness 
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to the District of Columbia for the care and maintenance of the 
patient. The wife and one daughter were dead and the two remaining 
daughters were married. The dividends from the patient's stock 
were used by the wife until her death and had been since used by 

the daughters, 

The surviving daughters had also used the rent from the 
patient's house. The District's petition for payment asked for an 
instruction to the committee to bring an accounting on behalf of the 
estate against the daughters for the income of the estate used by them 
from the time they were married or obtained their majority. The 
lower court granted the District's petition and the committee appealed. 

After reciting the foregoing facts, this Court said, at 
pages 154, 155: 

"That the estate of a patient committed to 

St. Elizabeths Hospital while a resident of the 

District of Columbia, is liable to the District of 

Columbia for his maintenance, was settled by this 

Court in Baker v. District of Columbia, 1912, 

39 App. D.C. 42; Depue v. District of Columbia, 

1916, 45 App. D.C. 54, Ann. Cas. 1917E, 414; 

and Fitzhugh v. District of Columbia, 1940, 71 

App. D.C. 290, 109 F. 2d 837, * * *" 

The Court then disposed of the committee's contentions that 


the Baker, Depue and Fitzhugh cases were without application, except 


where the incompetent was originally indigent and thereafter acquired 





property, saying: 


"* * *We do not think that those cases were so 
limited, but even if they were, we see no | 
difference in principle between the acquisition 

of property by a patient and the release of his. 
property from the obligations of support of his 
wife and family. In the case at bar, the court in 
1910 was of the view that the patient's estate should 
be used for the support of his family in 
preference to his own support. . When his wife 
and daughter died and the other daughters became 
of age or married, that primary obligation 
ceased. The patient's estate thereupon became 
available for his own maintenance, " 


Ti. 


Where the patient's estate is insufficient to 


reimburse the District of Columbia in full 


for the costs of his hospitalization, no part 
thereof may be used for the support of his 


ependents. 


The total income of the patient's estate herein amounts to 
$75.00 per month. At the time the District of Columbia filed its 
petition to modify the lower court's order of October 5, 1940 (J. A. 6), 
the total cost to the District for the maintenance and treatment of 
the patient through July 31, 1956 was $20,937.19. From that date to 
the present time, the District of Columbia has incurred additional 
costs of approximately $6.10 a day. 

When these facts were presented to the lower court, that 


court ruled, in effect, that the patient's daughter had a prior claim 
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on his estate which took precedence over any claim of the District 
of Columbia for the costs of hospitalization. Since it is not disputed 
that the patient's estate is inadequate to meet the costs of his 
maintenance and treatment at Saint Elizabeths Hospital, is there 
authority in law for the application of the income of such estate or 
any part thereof for the college education of the patient's daughter? 
A similar. question was carefully considered and disposed 
of by the court below in District of Columbia v. Graves (1952), 
104 F. Supp. 538. In that case the District of Columbia initiated 1 
an action to recover (from the estate of a deceased incompetent 
person) the cost of his hospitalization at Saint Elizabeths Hospital. 
The deceased patient, Edward Charlton Graves, had been 
committed to Saint Elizabeths Hospital on September 27, 1944, and 
a short time thereafter his wife was appointed committee for his 
estate. On March 23, 1945, the committee was ordered, among 
other things, to pay the District of Columbia on account of the 
oa of the patient's care the sum of $40.00 per month. The 
order was based on a consideration of the needs of the patient's 
dependent wife, and included a provision that the committee should 
pay to herself the sum of $50. 00 per month for her own maintenance. 


Subsequently, and by court order, the wife's allowance was increased a 


to $100. 00 per month. > 
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On January 5, 1951, the patient died while still confined 
at Saint Elizabeths Hospital. The total cost of the decedent's 
care for which thé District of Columbia had not been reimbursed was 
$4,955.13. The District's claim, filed against the decedent's 
estate, was rejected by the administratrix. The agreed net value 
of decedent's estate was $17, 245, 51. | 

The court concluded that the District of Columbia was 
entitled to full reimbursement from the decedent's estate. The 
conclusions reached were based on a comprehensive and penetrating 
analysis of the applicable statutes and authorities. After quoting 
Section 21-307, D.C. Code, supra, and discussing this Court's 
decision in Fitzhugh v. District of Columbia, supra, the court noted 
th *that §21-307 makes no mention of the needs of dependents of 
an insane person * * *", It was then said at page 540: 

''* * *On the contrary, it [Section 21-307, D. c 

Code, supra] specifically states that the ‘committee 

shall reimburse the District out of the funds of 

the lunatic 'for all moneys by it expended or costs 


incurred in caring for and treating such insane 
person.''' (Emphasis supplied) 


The lower court observed that Section 21-318, D.C. Code, 


1951, supra, was enacted as part of the 1939 revision of the law 


providing for commitment of insane persons, saying at page 541: 
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"This section [ 21-318, D.C. Code, 1951, supra] 

in effect supersedes prior provisions of law as to 

who Shall be Liable for the expense to the District 

of Columbia of caring for insane persons committed 

to Saint Elizabeths or any other hospital, the 

procedure for fixing payments on account of such expense 
and to whom they shall be paid. It will be noted 

that this section omits any reference in either of 

its paragraphs to the need of the patient's 

dependents for support." (Emphasis supplied) 


The only section in the Code, the Court pointed out, which 
provides for giving consideration to the support of a patient's 
dependents is Section 21-319, D.C. Code, 1951. This section 
derives from the Act of February 28, 1861, 12 Stat. at L. 177, 
Revised Statutes, ch. 4, Section 4849, amended by the Act of 
July 1, 1916, 39 Stat. 309, ch. 209, Section 1; and provides as 


follows: 


"Whenever it appears in the case of any 
insane person whose insanity commenced while he 
was a resident of the District of Columbia that he 
is able to defray a portion but not the whole of the 
expenses of his support and treatment in Saint 
Elizabeths Hospital, the board of visitors of the 
hospital is authorized to inquire into the facts of the 
case; and if it appears to the board, upon such 
inquiry, that such insane person has property and 
no family, or has more property than is required 
for the support of his family, then, as a condition 
upon which such insane person, admitted or to be 
admitted upon the order of the Secretary of the 
Interior, shall receive or continue to receive the 
benefits of the hospital, there shall be paid to the 
superintendent from the income, property, or 
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estate of such insane person such portion of 

his expenses in the hospital as a majority of 

the board shall determine to be just and 

reasonable, under all the circumstances, " 

While the Commission on Mental Health and the Court have 
heretofore followed the policy prescribed in Section 21-319, D.C. 
Code, supra, in administering Section 21-318, D.C. Code, 1991, 
it was the Cour t's view in the Graves case that Section 21-319, D.C. 
Code, 1951, was repealed by the enactment of the Act of August 9, 
1939, which provided in Section 17 for the repeal of inconsistent 
statutes. The Act of August 9, 1939, supra, entitled "An Act To 
p rovide for insanity proceedings in the District of Columbia", was 
enacted to simplify the former procedure for the adjudication and 
treat ment of insane persons, and to relieve the congested conditions 
in the then Gallinger Municipal Hospital. Senate Report No. 1014, 
76th Congress, 1st Session; House Report No. 1261, 76th Congress, 
Ist Session. (Both reports accompanying H.R. 7086.) That 
legislation specifically imposed liability for the patient's 
hospitalization, prescribed payment thereof by the committee out 
of the patient's estate, if sufficient, and in addition thereto, created 


a new liability for payments to the District by certain relatives 


of the patient, and omitted any reference to allowance of support for 


the patient's dependents. 
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The Court, in its opinion in the Graves case, then said at 


page 542: 


"The court concludes from a study of the 
applicable statutes that payments by the committee 
during the lifetime of an insane person on account of 
the cost of his care do not affect the continuing 
obligation of the patient's estate for the total cost 
of his care; that the estate of a deceased insane 
person is liable for any portion of the cost of his 
care for which the District has not been reimbursed; 
that in rendering judgment for the unpaid balance 
the court has no more authority to consider the 
need of the deceased patient's dependents for 
support than in the case of any other debt of the 
deceased person. 


"Although it is unnecessary to determination 
of the case at bar, it is this court's view that 
authority no longer exists for allowing support to 
dependents in fixing the amount of payments to the 
District on account of the cost of the care of an 


insane person out of his estate during his lifetime. 


"While it may have been the legislative 
intent to preserve the policy of §21-319 of scaling 
payments to the District with due consideration 
to the patient's liability for the support of his 
dependents during his lifetime, one would have to 
go beyond the bounds of permissible judicial 
construction to determine thatthe 1939 Act did in 
fact preserve such authority. 


"The court is conscious that the conclusions | 
here reached, both as to the District's right to 
reimbursement out of a deceased insane person's 
estate and as to the District's right to payment out 
of a living insane person's estate without regard 
to any need of his family for support, are harsh and 
undesirable, and may result in hardship to the 
patient’s famiiy without any net benefit to the 
District of Columbia." (Emphasis Supplied) 
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While Hart, et alv. Commissioners of the District of 
Columbia, supra, refers to the "primary obligation" of the patient's 
estate for the support of the patient's family, it should be noted 
that the order allowing support in that case was entered many years 
ago when Section 21-319 of the Code, supra, was still in effect. 

The conclusion reached by the lower court in the Graves 
case that the provisions of Section 21-319, D.C. Code, =e were 
repealed by the Act of August 9, 1939, supra, is. borne out by all 
applicable principles governing statutory construction as well as 
the pertinent legislative history of the Act of August 9, 1939. 

t is well established in this jurisdiction that a statute may 
be repealed by implication as effectively as by an express repeal, 
and this is effected when a new law contains provisions which are 
contrary to, but do not expressly repeal those of a former law. 
United States v. Jordan, 109 F. Supp. 528, affirmed 93 U.S. App. 
D.C. 65, 207 F. 2d 28. Whether a particular statute or provision 
thereof has bepn repealed is a question of legislative intent. 

District of Columbia v. Moyer, 68 App. D.C. 98, 93 F. 2d 527; 
Ritholz v. March, 70 App. D.C. 283, 105 F. 24937. And while 

this court has often held that repeals by implication are not favored - 
Moss v. United States, 29 App. D.C. 188; District of Columbia v. 


Coburn, 35 App. D.C. 324; Sierra Pac. Power Co. v. Federal 


Power Commission, 96 U. S. App. D. C. 140, 223 F. 2d 605, affirmed 
350 U. S. 348, 76S. Ct. 368, 100 L. Ed. 388 - when the provisions in 
two statutes are found to be in irreconcilable conflict, this Court has not 


hesitated: to hold that the earlier legislation was repealed by the later. 


Gilbert v. Morgan, 7 Mackey (18 D. C.) 296; District of Columbia v. 


Coburn, 35 App. D. C. 324. And where a later statute covers the whole 
subjectmatter of a previous law, and embraces new provisions plainly 
showing that it was intended as a substitute, the later enactment will 
operate to repeal the earlier statute. Callan v. District of Columbia, 
16 App. D. C. 271, supra; United States ex rel. Bride v. Macfarland, 
18 App. D. C. 120, supra; Fulton v. District of Columbia, 2 App. D. C. 
431; Ritholz v. March, 70 App. D. C. 283, 105 F. 2d 937; United States 
v. Jordan, 109 F. Supp. 528, affirmed 93 U. S. App. D C. 65, 207 F. 
2d 28. 

In Posados v. National City Bank, 296 U. S. 497, 503, 56S. Ct. 
349, 80 L. Ed. 351, the Supreme Court said that there are two categories 
of repeals by implication. The first is where provisions in the two acts 
are in irreconcilable conflict, and the other, where the later act covers 
the whole subject of the earlier one and is clearly intended as a substitute. 
Both categories of repeals are demonstrated in the instant case. 


Section 9 of the Act of August 9, 1939 (Section 21-318, 
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D.C. Code, 1951) derives, in toto, from Section 11 of "An Act to 
provide for insanity proceedings in the District of Columbia", 

52 Stat. 625, June 8, 1938. Except for one or two editorial 
changes, the full text of the 1938 Act was incorporated in the 1939 
Act. The earlier Act completely revised insanity proceedings in 


the District of Columbia. House Report No. 2416, 75th Congress, 


3rd Session (accompanying S. 1225), That Act established the 


Commission on Mental Health, and for the first time in the District 
of Columbia imposed liability for the incompetent’ s hospitalization 
on certain of his relatives, if such relatives are of sufficient 
financial ability. The 1939 Act made no provision for an allowance 
of support for the patient's dependents. And so it was in the 1938 
Act which significantly enough provided that all acts or parts af 
acts in conflict therewith were repealed. (Section 15) 

The two Acts actually constitute a compre hensive revision 
of the lunacy law of the District of‘ Columbia. Basic procedures for 
the apprehension, detention, adjudication, Se. discharge, 
treatment, and restoration of insane persons were substantially 
altered, as likewise were the provisions which fixed responsibility 
for the costs of such insane person's care and treatment. See House 
Report No. 2416, 75th Congress, 3rd Session and Senate Report No. 


1689, 75th Congress, 3rd Session, both accompanying S. 1225; 
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House Report No. 1261, 76th Congress, 1st Session,and Senate 
Report No. 1014, 76th Congress, 1st Session, both accompanying 4 
H.R. 7086. 

Section 21-319, supra, derives from an Act of Congress of 
1861, 12 Stat. 177. There, Congress provided that if an insane 
person was able to defray a portion of his hospitalization, he should 
be required to do so, in the discretion of the then board of visitors 
of the hospital. The clause: "* * *if it appears to the board, 
upon such inquiry, that such insane person has property and no 
family, or has more property than is required for the support of 
his family * * *" does indicate an affirmative policy on the part of 
Congress that a patient's estate be primarily available for the 
patient's dependents. But this policy and statutory provision were 
ignored by Congress in the enactment of the Act of February 23, 
1905, supra (Section 21-307, D.C. Code), which specifically 
required a patient's committee to reimburse the District of Columbia 
from the patient's estate for all moneys expended for caring for 
and treating such patient. And again, in 1938 and 1939, when Congress 
completely revised the lunacy law in the District of Columbia, 
it made no provision for the support of a patient's dependents from 


his estate. On the contrary, and using language both absolutely plain 


and unambiguous, Congress provided: $ 
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"The father, mother, husband, wife and 
adult children of an insane person, if of sufficient 
ability, and the committee or guardian of his or 
ner person and estate, if his or her estate is 
sufficient for the purpose, shall pay the cost to the 
District of Columbia of his or her maintenance, 
including treatment in Saint Elizabeths Hospital 
ov in any other uospital to which the insane ;erson 
may be committed. ***" (Section 2i-313, D. C. 


Cols, Supra. ) 

Indeed, if Congress nad seen uisposeu to make provision for 
allowing payments from a patient's estate for his dependents, it would 
have certainly done so. Statutes in the many states contain such ex- 
-iicit authority and only a few representative examples are noted below. 

In In re Hudelson's Estate (1941), 18 Cal. 2d 401, 115 P. 2d 
805, Section i558 of the Probate Code of California is quoted as follows: 


‘On the application of the guardian or next of 
kin of an insane or incompetent person, the court 
may direct the guardian to pay and distribute surplus 
income, not used for the support and maintenance 
of the ward, or any part of such surplus income, to 
the next of kin whom the ward would, in the judgment 
of the court, have aided, if said ward had been of 
sound mind. The grantinz of such allowance and 
the amounts and proportions thereof shall be discretionary 
with the court, but the court shall give consideration 
to the amount of surplus income available after due 
provision has been made for the proper support and 
maintenance of the ward, to the circumstances and con- 
dition of life to which the ward and said next of kin have 
been accustomed and to the amount which the ward 
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would, in the judgment of the court, have 
allowed said next of kin, had said ward been 
of sound mind, " 


State ex rel Kemp v. Arnold (1938), 234 Mo. App. 154, 
113 S.W. 2d 143, quotes Missouri law authorizing payments from 
the funds of an incompetent :to a next of kin as follows: 
"™* * *every probate court, by whom any 
insane person is committed to guardianship, 
may make an order * * * for the support and 


maintenance of his family, and education of 
his children, out of the proceeds of such estate. " 


In Monds v. Dugger (1940), 176 Tenn. 550, 144S.W. 761, 


the applicable statute of Tennessee is quoted as follows: 


"Courts having jurisdiction of the estates 
of lunatics, idiots and persons of unsound mind, 
where the mental unsoundness of the incompetent 
is shown by competent medical proof to be of long 
duration, or of confirmed or permanent character, 
may, in their discretion, authorize and direct 
the legal guardian of such incompetent to make 
provision or payment from the personal estate 
of such incompetent for the care, support and 
well being of the children, wife or husband, 
father and/or mother, brothers and sisters, or 
the child or children of any deceased brother, or 
sister, preference being given by the court to 
the dependents of the incompetent in the order 
herein set out; provided, that in cases other 
than that of the child or children or wife of the 
incompetent, it must be shown by competent 
and satisfactory proof that the person of any 
other class mentioned, making application for 
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an allowance, was dependent on the said © 
incompetent for support and maintenance prior 
to the time the said incompetent became 
mentally disabled, or was, at the time of the 
application for such provision or payment, 
actually dependent, and has a legal or moral 
right to claim support from the incompetent were 
he in the full possession of his faculties; and 
provided, further, that in making the award in 
favor of such dependent or dependents the court 
shall take into consideration the situation, 
amount and value of the personal estate of the 
incompetent at the time of making the award, 
and any probable increase or decrease, thereof, 
in the future; the age and condition, physical, 
financial or otherwise, of the child, wife or 
husband, father or mother, brother or sister, 
or other person claiming dependency, and see 
to it that an ample portion of the incompetent's 
estate, personal or otherwise, shall remain 
intact for the support, maintenance, care and 
comfort of such incompetent." 


Further evidence that Congress intended the repeal of 
Section 21-319, D.C. Code, supra, is gleaned from House Report 
No. 2416, 75th Congress, supra. On page two of said Report, it 
is stated: 

"In accordance with paragraph» 2a, of rule XII 

of the Rules of the House of Representatives, 

changes in existing law are shown as follows: * * *" 

Page 4 of the Report contains first a quotation of Section 21-319, 


D.C. Code, supra, and immediately thereafter the Report states: 


"By section 11 of the bill it is provided: * * *", 
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And thereafter is quoted, with only minor word changes, the present 


text of Section 21-318, D.C. Code, 1951, supra. 


IV. 


The patient's estate should first be utilized for 
the needs of the patient. 


The ruling principle in the management of an incompetent's 
estate is the support and welfare of the incompetent. And the 
first duty of the court having jurisdiction of the estate is to insure 
proper care and treatment for the incompetent out of the funds 
under its control. 32C.J. 707. The record herein discloses 
that the action of the lower court in ordering that more than 89 per- 
cent of the income from the patient's estate be used for the college 
education and support of the patient's daughter who is now 
eighteen years old, was inconsistent with the basic needs of the 
patient for hospitalization and treatment, and in complete disregard 
of the duty of the mother to support her own child in view of the 
father’s total incompacity for the past seventeen years. 

Appellant's petition in the Court below to direct the 
committee to make appropriate payments for the patient's 
maintenance and treatment (J. A. 6), was entirely opposed on the 


grounds that the patient's daughter required ''* * *the full amount - 


of $72.00 for her support, maintenance and education."" (J. A. 8,9.) 
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While the educational needs of the patient's daughter are obviously 
of importance to her mother, they should not be permitted to take 
precedence over the needs of the patient for rinenbenarice and 
treatment. Furthermore, since the District of Columbia has 
already expended more than $20,000, and continues to expend $6. 10 
per day for the patient's care and treatment, it is neither equit able 
nor just to permit the patient's estate to be depleted and thereby, 

in effect, impose upon District taxpayers the responsibility for 
underwriting the higher educat ion of the eighteen year old daughter 
of the patient and the committee. 

But more than this,nowhere in the record does it appear that 
the committee, during the existence of her marriage to the patient, 
ever contributed to the cost of his care and treatment at Saint 
Elizabeths Hospital; and, from aught that appears in the record, 
the committee, following her divorce from the patient, did no more 
in the discharge of her duty as a parent than make "donations" 
toward the support and education of their teen-age daughter. 

What does appear, however, is that, upon the insistance 
of the committee, the court below has permitted substantially all 
of the patient's meager income to be expended for purposes other 


than his care and treatment. 


From the foregoing, it is too clear for further discussion 








39% 


that the committee, having, by virtue of a divorce, relieved herself 
of all financial responsibility for her unfortunate husband, has been 
permitted by the court below to continue to enjoy the benefits of 

his income, to escape her responsibility as a parent and to impose 
upon the taxpayers of the District of Columbia responsibility 

for the patient's care and treatment, all to the end that their 
eighteen year old daughter may obtain a higher education at public 


expense, 


CONCLUSION 
Having been conferred by statute, the right of the District 
of Columbia to reimbursement of moneys expended for the 
maintenance and treatment of a patient at Saint Elizabeths Hospital 
is absolute. The primary liability for costs incurred for such 


maintenance and treatment is imposed by statute upon the patient's 


estate. Under applicable law the patient's estate must be applied 


first to the costs of the patient's maintenance. Where the estate is 
insufficient to meet the full costs of such care, there is no authority 
in law to deplete the estate by an allowance of support or education 


of the patient's dependent. 





CHESTER H. GRAY, _ 
Corporation Counsel, D.C., 


MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D.C., ! 


HUBERT B, PAIR, | 
Assistant Corporation Counsel, D.C., 


WILLIAM W. PAVIS, | 

Assistant Corporation Counsel, D.C., 
Attorneys for Appellant, 

District Building, 

Washington 4, D.C. 





ts 


at at ae 
Aum ‘el wen 


ba ~ 
0 Te biel 
te oat 
ae 


ay “Ais eg 
oN Tee 
Pita d sete Fat, ant 


¥. 
. eae hg exe 


Seba 


pave ass nah 


: Ava 
ee Nae 





INDEX 





Designation of Contents of Record on Appeal .............06- 
Motion to Vacate Court's Order of December 26, 1956 ....... 


INGEIC CECE AIDA -ceiajnaict neieverciictuleseiciode: clcacie ioreietetohotoneceneiedepetoroieqate 


Opposition to Petition to Modify Order of Court entered 


October 5, 1940, filed November 30, 1956 ........... 
Orderfitfed: December 26, E9SG:...,ccincciccincaceewsiccicine eens ce 


OEGSTL EPEC ISCD CUAL G7 Oy. FEO On oor ece; oimieteres ei sieeiieieleieieieinele-ehencielelele 


Order of Adjudication and Commitment filed September 18, 


ROOM st egiof ct truer on clei cl cl ezed oiatetoted cpetecel esiotedetodetet iokaienenete oieledelora 


Order of Appointment of Committee; Institutionalization 


of Lee John Kistler, Etc., filed October 5, 1940..... 


Order of Change Name of Committee on Records 


ERE O Ce ADT PERG EOL ON si os clare cieliciche ciel elerececoneieieleleleieielee;stetels 


Petition of Committee to Change Her Name on Records 


Eile AprTIG: S8025 0 oy ie me a! 


Petition to Modify Order of Court Entered October 5, 1940 


filed October 36: 9956... ones ncccceccccevcecses 


Report of the Auditor filed February 15, 1956: 


On Affidavit in Lieu of Account filed October 10, 


1955, of Lennetta Kistler Hewes, Committee ....... 


Page 


10 


12 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


' FILED 


In the Matter of : SEP 18 1940 
: Charles E. Stewart, 
LEE JOHN KISTLER, : | Clerk 
White-Age 33 : Insanity No. 217 28 


Alleged Insane Person 


ORDER OF ADJUDICATION AND COMMITMENT 

This matter coming on to be heard by the Court, considering 
the petition filed herein and the report and recommendations of 
the Commission on Mental Health, acting under the direction 
of this Court, which, after having made an examination of the 
mental condition of Lee John Kistler, respondent, and having 
conducted a hearing, at which the respondent,his relatives, friends 
and witnesses testified and were examined upon the issue of his 
mental condition and ability to pay the expense of maintenance and 
treatment in a hospital, found the respondent to be of unsound mind 
and in need of treatment in a hospital for his mental condition; and 
no demand for a trial by a jury or further hearing by the Court 
having been filed within five days as provided by law, it is by the 
Court, this 18th day of September 1940 
ADJUDGED, DECREED AND ORDERED: 

1. That Lee John Kistler be and he hereby is declared to 


be of unsound mind, incapable of managing his own 
affairs, is not a fit person to be at large or go 


ay 


unrestrained, and is a fit subject for commitment to 
a hospital for treatment of his mental condition. 


2. That Lee John Kistler be and he hereby is committed to 
Saint Elizabeths Hospital far maintenance and treatment 
of his mental condition, until he can be safely discharged 
therefrom. 


3. That Lee John Kistler is a resident of the District of 
Columbia, within the provisions of the Act of Congress, 
approved June 8, 1938, as amended. 


4. That the expense of the maintenance and treatment of 
Lee John Kistler in Saint Elizabeths Hospital shall be 
borne and paid by the District of Columbia, until further 
order of this Court. 


DS. That the Committee of the estate of Lee John Kistler, 
when appointed and qualified, be and hereby is authorized 
and directed to report to the Court the ability thereof to 
pay or contribute to the expense of the maintenance and 


treatment of said Lee John Kistler in Saint Elizabeths 
Hospifai, to the District of Columbia. 


* * * 


ORDER OF APPOINTMENT OF COMMITTEE; oceisaioeo 

INSTITUTIONALIZATION OF LEE JOHN KISTLER, ETC. 

The petition for the appointment of a committee for Lee John 
Kistler, made by Lennetta Kistler, having been considered, and 
after hearing Lee B. Kistler, father of Lee John Kistler, Lunatic 
and it appearing to the Court that she is qualified to act in such 
Capacity, it is this 5th day of October, 1940: 

ADJUDGED AND ORDERED: 


1. That Lennetta Kistler, the petitioner, is made committee 


for Lee John Kistler; and that she is permitted to serve on filing 
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her personal undertaking, without surety, in the amount of $1, 000. 

2. That she be allowed and permitted to use the thirty-two 
dollars ($32.00) received monthly for the support and care of herself 
and her children, and Court costs. 

3. That Lee John Kistler be institutionalized at Saint 
Elizabeth's Hospital, Washington, D.C., at public expense. 


/s/ David A. Pine 
Justice 


FILED 
APR 18 1945 


PETITION OF COMMITTEE TO CHANGE HER 
NAME ON RECORDS 


The petition of Lennetta M. Kistler (Hewes) respectfully 
represents to this Honorable Court as follows: 

1. That your petitioner is the Committee duly appointed and 
qualified of the Estate of Lee J. Kistler, incompetent. 

2. That on the 27th day of January 1944 your petitioner was 
married at Baltimore, Maryland, to Edwin T. Hewes. A photostatic 
copy of said marriage certificate is attached hereto and is to be 


considered a part hereof. 


WHEREFORE, the premises considered, your petitioner 


prays: 
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1. That the name of your petitioner, Lennetta M. Kistler 


be changed on the records to Lennetta M. Hewes; and 
2. For such other and further relief as to the Court may 
seem just and proper. 
/s/ Lennetta M. Kistler (Hewes) 


* * 


FILED 
APR 18 1945 


ORDER TO CHANGE NAME OF COMMITTEE ON 
RECORDS 


Upon consideration of the petition of Lennetta M. Kistler 
(Hewes) filed herein on the 18th day of April, 1945, it is by the 
Court this 18th day of April, 1945 

ADJUDGED, ORDERED AND DECREED 

That the name of the Committee be changed on the records 
in this case from Lennetta M. Kistler to Lennetta M. Hewes. 

By the Court: 


/s/ Matthew F. McGuire 
Justice 


* 


FILED 
FEB 15 1956 


REPORT OF THE AUDITOR 


On Affidavit in Lieu of Account, filed October 
10, 1955, of Lennetta Kistler Hewes, Committee 
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To the United States District Court for the District of Columbia: 

In compliance with Rule 22, the Auditor respectfully reports 
as follows: : 

1. According to said affidavit, the only asset of the Patient's 
estate consists of Civil Service disability retirement income of 
$67.00 per month, $64.00 of which is expended for the "care, 
support and education" of the fifteen year old child of the Patient 
and the Committee, the former wife of the Patinmt, and $3.00 per 
month disbursed to The Superintendent of St. Elizabeths Hospital, 
for the personal use of the Patient. 

2. The Auditor notes that the Committee's authority for 
said expenditures is contained in order of May 14, 1948, passed 
when the Patient's income amounted to $42.78 per month. In 
view of the increase in the amount of the Patient's income, the 
Auditor again recommends that the matter of the amounts to be 
expended for care of the Patient's daughter and for the personal use 
of the Patient be presented by the Committee to the Court for 
further determination. 

3. The Auditor makes a charge of $5.00 for his services 
in connection with this report. 

4. Copies of this report have been furnished by mail to Mrs. 


Lennetta K. Hewes, Eugene X. Murphy, Esq., the District 
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Commissioners, and The Superintendent of St. Elizabeths Hospital. 


* * * 
* * * 
FILED 
OCT 16 1956 


PETITION TO MODIFY ORDER OF COURT 
———_ ENTERED OCTOBER 5, 1940... 


The District of Columbia, a municipal corporation, petitions 
the Court to modify paragraphs numbered 2 and 3 of the order of 
Court entered herein on October 5, 1940, and for reasons therefore 
states the following: 

1. On August 23, 1940, Lee John Kistler, patient herein, 
was adjudicated a person of unsound mind and committed by this 
Court to Saint Elizabeths Hospital. 

2. On October 5, 1940, patient's wife at that time Lennetta 
Kistler was appointed committee of Lee John Kistler. 

3. The order of Court, entered October 5, 1940, in 
paragraphs numbered 2 and 3 provided as follows: 

"2. That she [Lennetta Kistler] be 

allowed and permitted to use the thirty-two 

($32.00) received monthly for the support and 

care of herself and her children, and Court 

costs. 

"3. That Lee John Kistler be institutionalized 


at St. Elizabeth's Hospital, Washington, D.C., 
at public expense. "’ 


ear ioe 


4. On April 18, 1948, the committee, Lennetta Kistler 
filed a notation of her change of name to Bennotes M. Hewes 
indicating that she had remarried on January 27, 1944, 

5. On May 14, 1948, the Court entered enoraer directing 
the Committee, Lennetta Kistler Hewes to pay to the clerk of Saint 
Elizabeths Hospital the sum of three dollars per | month for the use 
and benefit of the patient, Lee John Kistler. : 

6. The Report of the Auditor, filed herein on February 15, 
1956, "On Affidavit in Lieu of Account, filed October 10, 1955, of 
Lennetta Kistler Hewes, Committee", shows. the following: 

(a) That patient's estate consists of a Civil Service 
disability retirement income of $67.00 per month. 

(b) That $64.00 of said benefit is expended for the "care, 
support and education" of the fifteen year old child of the patient 
and committee, and that $3.00 per month is disbursed to the 
Superintendent of Saint Elizabeths Hospital for the personal use 
of the patient. 

(c) That the Committee's authority to disburse $3.00 per 
month set forth in the Court's Order of May 14, 1948, was entered 
when patient's income amounted to only $42.78 per month. 


(d) That (par. 2 of the Report) the ''* * *Auditor again 


recommends that the matter of the amounts to be expended for 
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care of the Patient's daughter and for the personal use of the Patient 
be presented by the Committee to the Court for further determination. " 
7. The total cost to the District of Columbia for the 
maintenance and treatment of said patient from date of commitment 
to Saint Elizabeths Hospital through July 31, 1956, is $20,937.19. 
Additional costs are accruing at the rate of $5. 70 a day. 
WHEREFORE, the District of Columbia prays: 
1. That the Court modify or cancel paragraphs 2 and 3 
of the order of the Court entered October 5, 1940, and direct the 
Committee to make appropriate payments to the District of Columbia 
for the patient's maintenance and treatment at Saint Elizabeths 
Hospital. 
2. For such further relief as the Court may deem just and 
proper. 


* 


FILED 
NOV 30, 1956 


OPPOSITION TO PETITION TO MODIFY ORDER 
OF COURT ENTERED OCTOBER 5, 
1940 
Comes now the committee, Lennetta M. Hewes, by her 


attorney, Eugene X. Murphy, and objects to the petition of the 


District of Columbia to modify the order of October 5, 1940, in 


that the committee should be directed to make appropriate payments 
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for the District of Columbia for the patient's maintenance and 
treatment at Saint Elizabeths Hospital and for reasons therefore 
states as follows: 

1. That the infant daughter, Ellen Kistler, age 17, of the 
mental patient is in need, for her support, Sin ERED. and 
education of the small Civil Service Disability Retirement income 
of $75. 00 a month less the $3. 00 which is disbursed each month to 
the Superintendent of Saint Elizabeths Hospital for the personal 
use of the patient. : 

2. The said infant has been enrolled ina four (4) year 
college course at Georgetown University leading to the Bachelor of 
Schience degree as well as registered nurse. She has no other 
income and no other assets to maintain herself and pay her tuition 
except by donation, from-her mother. Her eees for school 
alone is listed here and below. In addition, dental bills will average 
$5.00 per month, clothing, $20.00 per month, which comes to more 
than a $100. 00 per month and which does not include summer tuition 
and other expenses. : 


FIRST SEMESTER SECOND SEMESTER 


Tuition $250. 00 $250. 06 
Registration 5. 0G : 
Matriculation 10.00 : 
Chemistry fee 10.006 10. 00 
Zoology fee eens 10. 00 





0 


Student Activity $ 12.50 $ 12.50 
Health fee 10. 00 10. 00 
Publications 10. 00 
Room 135. 0G 135. 00 
Board and laundry 260. 00 260. 00 
University fee 15. 00 
Use of bedspread 
and draperies 7. 50 
Books 51. 00 
$776. 00 $687. 50 


Therefore, it is essential that the said infant child be allowed 
the full amount of $72.00 for her support, maintenance and 
education. 

3. That the attorney of record has not received a fee in this 
case and should be allowed a reasonable fee. | 

ake * * 
ORDER 

Upon consideration of the petition to modify the order of 
Court entered October 5, 1940, the affidavit in opposition thereto 
and hearing thereon in open Court, it is, by the Court, this 26th 
day of December, 1956, 

ORDERED that from the Civil Service Disability 
Retirement Income of $7 5. 00 per month, the committee pay to the 
Superintendent of Saint Elizabeths Hospital the sum of $3.06 per 
month for the personal use of the patient; that the commit tee, on 
the presentation of a statement from the District of Columbia, pay 


to the said District of Columbia the sum of $5.00 per month from 
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the said Disability Retirement Income; and the balance thereof be 
expended for the care, support and education of the 17 year old 
child of the patient and committee, the former wife of the patient, 
each month until further order of the Court, | 


/s/ Burnita S. Matthews 
JUDGE | 


ve * * 


MOTION TO VACATE COURT'S ORDER OF 
~~ DECEMBER 26, 1 : 


District of Columbia, a municipal corporation, petitions the 
Court to vacate the order of Court entered herein on December 26, 
1956, and for reasons therefore states the following: 


1. The Court's order of December 26, 1956 is contrary to 


District of ©lumbia v. Graves (1952), 104 F Supp. 538, and 


inconsistent with the ruling of Judge Kirkland and Judge Tamm of 
this Court in the case of In re Alfred Lightfoot, Mental Health No. 
534-55. The foregoing Judges of this Court have concluded that 
the District of Columbia has a right to payment out of a patient's 
estate, for costs it has incurred for the patient's hospitalization, 
without regard to any need of the patient's family for support. 

2. Sections 21-307 and 21-318, D.C. Code, 1951, impose 
upon the patient's estate the primary liability for reimbursing the 


District of Columbia for the costs incurred in the patient's 
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| maintenance and treatment. Hart, et al. v. Commissioners of the 
District of Columbia (1945), 81 App. D. C. 154, 155 F. 2d 877; 

Baker v. District of Columbia (1912), 39 App. D.C. 42; Depue v. 

- District of Columbia (1913), 45 App. D. C. 54; and Fitzhugh v. District 


of Columbia (1940), 71 App. D. C. 290, 109 F. 2d 837. 


* 2 2 
FILED 
FEB 5, 1957 
ORDER 


Upon consideration of the motion to vacate Court's Order of 
December 26, 1953, it is by the Court, this 5th day of February, 1957, 

ORDERED that the above motion to vacate Court's Order of 
December 25, 1955, be and hereby is denied. 


/s/ Burnita Shelton Matthews 
/ JUDGE 


ae * * 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of March, 1957, that the 
District of Columbia hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court on the 25th 
day of December, 1955, in favor of Lennetta M. Hewes, committee for 


Lee John Kistler, the patient herein, against said District of Columbia. 


* * * 


* * 


DESIGNATION OF CONTENTS OF RECORD ON APPEAL 


The Clerk of this Court will please prepare the record on appeal 
in the above-entitled cause and include therein the following: 


1. Decree of adjudication and commitment entered September 18, 


Order of Court entered October 5, 1940. 
Petition of committee to change her name on records. 
Order to change name of committee on records. 
5. Report of the Auditor, filed February 15, 1959. 
5S. Petition to modify order of Court entered October 5, 1940. 
(Filed October 16, 1953) 
7. Opposition to petition to modify order of Court entered 
October 5, 1940 (Filed November 30, 1955) 
8. Order of Court entered December 25, 1955. 
9. Motion to vacate Court's order of December 26, 1956. 
10. Order of Court entered February 5, 1957, denying motion to 
vacate Court's order of December 26, 1956. 
ii. Notice of Appeal dated March 6, 1957. 
12. This designation of contents of record on appeal. 


13. The Clerk's certificate. 


* * 





